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QUESTION PRESENTED 

Whether it was a deprivation of constitutional right or 
an abuse of discretion for the trial court to refuse to 
postpone for six weeks commitment of appellant, convicted 
under 2 U. S. C. sec. 192, when the refusal made it im¬ 
possible for appellant to prepare and present effectively 
as counsel pro se his appeal to the Court of Appeals for 
the Second Circuit from a conviction under the Smith 
Act for conspiring to advocate the overthrow of the gov¬ 
ernment by force and violence, when it was impossible to 
obtain substitute counsel who could adequately prepare for 
presenting the appeal, and the appeal involves analysis 
of political doctrine and literature which appellant is 
uniquely fitted to present. 
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Fob the District of Columbia Circuit 


No. 10,645 


Eugene Dennis, Appellant, 

V. 

United States of America, Appellee 


Appeal from an Order of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


Jurisdictional Statement ] 

This is an appeal from an order (J. A. 9-10, :|.9-20) 
denying a motion (J. A. 7-9, 11) to defer the commi|tment 
of appellant until after argument of his appeal from a 
conviction in the United States District Court for the 
Southern District of New York. This Court has jurisdic¬ 
tion under 28 U. S. C. sec. 1291. 
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Statement of Case 

Eugene Dennis, the appellant, was convicted on June 
26, 1947, in the District Court for the District of Co¬ 
lumbia for default of a summons of the Committee on Un- 
American Activities in violation of 2 U. S. C. sec. 192. He 
was sentenced to imprisonment for one year and a fine of 
$1000. (J.A.4). 

This Court affirmed the conviction (171 F. (2d) 986), 
and on March 27, 1950, the United States Supreme Court 
affirmed by a divided bench (94 L. Ed. Adv. Eep. 461). 

The mandate of the Supreme Court was filed in the 
District Court on May 5, 1950 and was presented to Dis¬ 
trict Judge Pine on May 12,1950 (J. A. 6). 

On the latter date the trial court denied appellant’s 
motion to defer his commitment until after argument on 
an appeal to the United States Court of Appeals for the 
Second Circuit from appellant’s conviction under the 
Smith Act (J. A. 9-10, 19-20).^ Appellant was committed 
after the denial cf the motion (J. A. 19). 

The facts on which appellant’s motion rested were not, 
and cannot be, challenged by the government, nor were 
they questioned by the trial court. They were as follows. 

Appellant is the General Secretary of the Communist 
Party of the United States. He and ten other members 
of the National Board of that Party were convicted in the 
Scuthern District of New York under the Smith Act for 
conspiring to advocate the overthrow of the government 
by force and violence. Appellant was sentenced to im- 


’ When the motion was filed, the Court of Appeals for the Second 
Circuit had not yet set the exact date of argument (J. A. 7). 
The day before the motion was heard, it set aside June 21, 22 and 
23 for the argument (J. A. 12). At the hearing on the motion 
appellant’s counsel moved to have commitment deferred until June 
27, thus allowing for the possibility that rebuttal argument might 
be heard by the Court of Appeals on June 26 (J. A. 11-12). 
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prisonment for five years and a fine of $5,000. He v^as en¬ 
larged on bail pending appeal to the Court of Appeals 
for the Second Circuit. (J. A. 7,11-12). j 

Appellant was counsel pro se throughout the jur;(r trial 
in the Southern District of New York. He is counsel pro 
se in the appeal to the Second Circuit, has participajted in 
the writing of the brief filed for all the appellants ih that 
case, and intends to argue his appeal as counsel ^ro se 
(J. A. 8, 12). He required for preparation and elective 
presentation of his argument the time between May ][2 and 
the date of argument (J. A. 9). 

The record on the appeal in the Second Circuit contains 
approximately 15,000 printed pages and numerous exl iibits. 
It would have been impossible for new counsel to prepare 
adequately for the presentation of appellant’s appeal in 
the interval between the date of conunitment and th(‘ date 
of argument (J. A. 8,12). 


The theory of the prosecution in the Smith Act case 
was that the doctrines of Marxism-Leninism advocane the 
forcible overthrow of the United States government I J. A. 
7-8, 13). The record in that case contains numerorjis ex¬ 
cerpts from Marxist literature, including writings of !(klarx, 
Engels, Lenin, Stalin, etc., and literature of the Comnjunist 
Party of the United States (J. A. 13). A major issue 
before the Second Circuit concerns, therefore, the mean¬ 
ing of Marxist-Leninist doctrine and literature and the 
advocacy of the Communist Party of the United States. 
Appellant, as a leading exponent of Marxism-Leninisim, is 
uniquely fitted to present his own appeal to that Cjourt, 
and no lawyer can adequately substitute for him (J. A. 
8,13). 


At the time of the hearing on appellant’s motion to qefer 
his commitment, the Court of Appeals for the Second 
Circuit had set aside June 21, 22 and 23 for the hearing 
of argument on the appeal under the Smith Act (J. A. 12). 
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The Government did not oppose appellant’s motion to 
defer commitment, but stated that it took no position on 

the motion (J. A. 16). Counsel for the government stated 
the following as its reason: ‘‘What I am saying is if the 
Government takes the position of urging commitment, then 
this defendant can make the allegation in the Second Cir¬ 
cuit that the Government urged commitment here only in 
order to deprive him of what he may consider to be a 
substantial right, not being free in order to prepare his 
appeal up there” (J. A. 16). 

Statement of Points 

1. The denial of the motion to defer commitment de¬ 
prived appellant of his rights under the Fifth and Sixth 
Amendments to prepare his appeal as counsel pro se. 

2. The denial of the motion was an abuse of discretion. 

Summary of Argument 

Under the factual situation, the denial of the motion 
to defer commitment makes it impossible for appellant to 
prepare an effective presentation of his appeal to the 
Second Circuit. In addition, it is impossible for him to 
obtain adequate representation by newly-engaged counsel. 
The right of self-representation extends at least as far as 
the right to representation by counsel. The latter right, 
it has been repeatedly held, requires that counsel be 
given adequate opportunity to prepare. It includes pres¬ 
entation of an appeal and argument to a court. By de¬ 
priving appellant of the opportunity of effective repre¬ 
sentation on appeal, the order below thus denies due pro¬ 
cess, equality of justice, and the right to representation 
by counsel. 

Even without the constitutional considerations, the order 
below was a palpable abuse of discretion. All consider¬ 
ations militated in favor of the motion to postpone com- 



mitment for six weeks. Even the prosecution did not 
oppose the motion. The order below prevents appellant 
from effectively defending his liberty. It hampers pres¬ 
entation of issues under the First Amendment which are 
of vital concern to our society. It disregards obligations 
of comity to the Court of Appeals for the Second Circuit. 
It gives the appearance, and rightly so, of denying a fair 
opportunity of defense to advocates of doctrines under 
attack. It disregards the tradition that defendants in 
political trials should be allowed full opportunity’ to pre¬ 
sent in person their advocacy and beliefs. 

I 

ARGUMENT 

I. The Denial of the Motion to Defer Commitment De¬ 
prived Appellant of his Constitutional Rights of Self- 
Representation. 

It is essential to a free society that every person 
accused of an offense against the state shall have a full 
and fair opportunity to defend himself. The Constitu¬ 
tion’s preoccupation with safeguards in criminal prosecu¬ 
tions reflects the knowledge of the founders of the Re¬ 
public that arbitrary criminal procedure has historically 
been used to suppress political democracy. Chambers v. 
Florida, 309 U. S. 227, 236. 

Under our system of laws, one convicted of a pderal 
offense has an appeal of right. The denial of an appeal 
to a particular individual is obviously a discriminatory 
action which squares neither with due process nor our tra¬ 
dition of equal .iustice under law. But the order now on 
appeal does precisely that, for it makes it impossible for 
appellant to make the necessary preparation for the pres¬ 
entation of his appeal to the Second Circuit. 

The record and issues involved in the appeal to the 
Second Circuit are of great magnitude. Appellant has 
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asserted under oath that he needed the period before the 
argument for the preparation of an effective presentation 
(J. A. 9). The validity of this assertion is obvious. The 
government did not contradict it and virtually conceded 
its accuracy. The trial court did not dispute it. 

The injury to appellant is compounded by the circum¬ 
stance that he obviously cannot obtain satisfactory repre¬ 
sentation on the appeal if he now engages counsel. The 
size of the record precludes the possibility that nevrly- 
retained counsel could adequately prepare the case in the 
time available. Furthermore, appellant is uniquely fitted 
to present a principal issue on his appeal—the meaning of 
the Marxist-Leninist philosophy—and no lawyer can ade¬ 
quately substitute for appellant in dealing with this issue. 

The order appealed from, therefore, not only prevents 
appellant from effectively representing himself as counsel 
pro se. It also removes the possibility of any effective 
representation of appellant. 

It is clear that an accused’s right to defend himself 
includes all the incidents needed to enable an effective de¬ 
fense. The right of self-representation obviously extends 
at least as far as the right to representation by counsel. 
The Sixth Amendment and due process guarantee the lat¬ 
ter right, and “the right to counsel is not formal, but sub¬ 
stantial.” Johnson v. United States, 71 App. D. C. 400, 
401, no F. (2d) 562. 

The right to representation by counsel is a right to 
effective representation, and it requires that there be 
adequate opportunity for preparation, consultation, etc. 
Ex parte Hatch, 321 U. S. 114; White v. Ragen-, 324 IT. S. 
760; Glasser v. United^ States, 315 IT. S. 60; Pon'ell v. Ala^- 
hama, 287 U. S. 45; Hatch v. Olson, 326 U. S. 271; Avery 
V. Alabama, 308 U. S. 444; Johnson v. Zerbst, 304 U. S. 
458; Edwards v. United States, 78 App. D. C. 326, 139 F. 
(2d) 365. 
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The right of defense by counsel includes the ri^ht to 
argue to the Court. Thomas v. District of ColimlJjia, 67 
App. D. C. 179, 90 F. (2d) 424. It applies to appejils as 
well as to the jury trial, as appears from Edwards v. 
United States, supra, which considered whether there had 
been a factual deprivation of the right to assistance of 
counsel following the sentence of the trial court. 

The order now under appeal, therefore, violates the 
Fifth and Sixth Amendments, for it deprives appellant 
of an opportunity to eifectively prepare and present his 
case. 

II. The Denial of the Motion Was an Abuse of Discretion. 

Leaving aside questions of constitutional right^ the 


order below must be reversed as a palpable abuse (^f ju¬ 
dicial discretion. 

Some of the considerations in favor of the motion have 
already been alluded to. In addition to these, relevant 
to the defense of appellant’s liberty, are considerations 
of great public moment. The appeal under the Smith 
Act involves the right of the American people to hear 
Marxist-Leninist doctrine. The Court which decides this 
issue should not be deprived of any source of enlighten¬ 
ment. Nor should the issue be decided under circumstiinces 
which appear, and rightly so, to deprive the advocates 
of such doctrine of a fair chance to present their case. 
It is peculiarly important to society that persons on trial 


for their political advocacy and belief should be permitted 
the opportunity to speak for themselves, and historically 
this fact has been recognized in the courts. Chafee, Free 
Speech in the United States (1948) 77n. 

The order below thus does violence to appellant’s in¬ 
terest in his liberty. It disregards obligations of comity 
to the Court of Appeals for the Second Circuit. It ham- 
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pers the presentation of issues vital to the civil liberties 
of all Americans. It ignores a noble tradition. 

Opposed to these considerations was only the phantom 
injury of allowing another six weeks to pass before ap¬ 
pellant was committed. Even the prosecution did not op¬ 
pose deferment of commitment. The denial of the motion 
was arbitrary and unwarranted. 

CONCLUSION 

The order below should be reversed with the direction 
that an order be forthwith entered requiring the release 
of appellant until after the argument of his appeal in the 
Court of Appeals for the Second Circuit. 

Respectfully submitted, 

Joseph Foeeb 
David Rein 
Foree & Rein 
71114th Street N. W. 
Washington, D. C. 

Attorneys for Appellant 
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23 CRIMINAL DOCKET 

District Court of the United States 
for the District of Columbia 
Parties 

United States vs. Eugene Dennis 
alias Francis Waldron 
Attorneys 
U. S. Attorney 
Joseph R. Brodsky 
Bernard Jatfe 

Louis F. McCabe, Phila. Pa. 

David M. Freedman, N. Y. 

G. J. No. Orig. 

Criminal No. 441-47 
Charge: Vio. 2 U. S. Code 192, 
(Contempt of House of Representatives) 
Bond: $3000.00 Manufacturers Casualty Ins. Co. 
$10,000.00 on appeal with M. E. O’Connor 


Date 

1947 Apr 30 
May 5 

8 


20 


Jun 4 


Proceedings 

Presentment and Indictment filed. 

Arraigned, Plea not guilty entered, 15 
days, etc. (M142) 

Recognizance $3000.00 taken with Manu¬ 
facturers Casualty Insurance Company, 
surety. 

Memorandum and Affidavit for inspection 
of the Grand Jury Minutes, filed. 

Motion to Dismiss and Petition filed. 

Motion to Dismiss Indictment and, in the 
Alternative, for a Bill of Particulars 
and Points & Authorities in Support 
thereof, filed. 

Motion for order permitting examination 
of the minutes of the Grand Jury and 
Motion for dismissal of indictment, or in 
alternative for Bill of Particulars heard 
in part and continued until tomorrow. 

Appearance of Bernard Joffe entered. 
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24 


Date 
1947 June 


5 

13 


Memorandum of Government in opposition 
to motion to dismiss or for Bill of Par¬ 
ticulars and motion for examination of 
Grand Jury minutes filed. 

Motion for order permitting examination 
of Grand Jury minutes, and motion for 
dismissal of indictment or in alternative 
for Bill of Particulars heard and taken 
under advisement. 

Appearance of Bernard Jaffe entered. 

Memorandum Opinion filed. Motion to 
Dismiss, Motion to take testimony in aid 
of Motion to Dismiss, and Motion to in¬ 
spect the minutes of the Grandl Jury 
denied. 1 

(KEECH, J.) (M142) I 
(Continued on Supplemental Pagel#l) 


CRIMINAL DOCKET 

District Court of the United States 
for the District of Columbia ' 

United States vs. Eugene Dennis 
Cr. 441-47 

Supplemental Page No. 1 
Proceedings 

23 Appearance of Louis F. McCabe of Phila¬ 
delphia and David IM. Freedman of New 
York entered. 

23 Jury sworn: Jurors sworn on voire dire; 
It appearing to the Court that the trial 
is likely to be a protracted one, t'v^o al- 

until 


24 


25 


ternate jurors are sworn; Respited} 
tomorrow (M 134) 

Trial resumed, same jury; Respited 
tomorrow (M 134) 

Trial resumed, same jury; Respited 
tomorrow (M 134) 


until 


until 
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26 Trial resumed, same jury; Verdict guilty 
as indicted. Jury polled. 

Bond fixed at $10,000.00 pending sentence. 
Defendant committed to the Washington 
Asylum and Jail (M 134) 

26 Bond pending sentence $10,000.00 taken 

with M. E. O’Connor, surety filed (M 
134) 

27 Defendant’s suggested questions on the 

voir dire, filed. 

Government’s suggested questions on the 
voir dire, filed. 

23 Motion for transfer from the District of 
Columbia, Memorandum of law filed. 

26 Government’s prayers filed. Defendant’s 
prayers filed. 

28 Case referred to the Probation Officer of 

the Court. (M134) 

July 1 ^lotion for New Trial filed (M 142) 

1 Motion in Arrest of Judgment, filed. 

7 Certified record of Official Reporter, Vol¬ 

ume 1, pages 1-136 filed. Volume 2, pages 
137-272 filed. Volume 3, pages 273-391 
filed, and Volume 4, pages 392-466 filed. 

8 ^fotion for New Trial heard and denied 

(M 134) 

8 Sentenced to imprisonment for a period of 
One (1) year and to pay a fine of One 
Thousand ($1000.00) Dollars (JUDG¬ 
MENT SIGNED) (PINE, J.) (M 134) 
8 Bond pending appeal fixed at $10,000.00 
(M134) 

8 Notice of Appeal filed. Clerk’s fee $5.00 
paid (M142) 

Recognizance $10,000.00 on appeal taken 
with Margaret E. O’Connor, surety filed 
(M 142) 
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24 Government’s exhibits 1 thru 11, ped. 

24 Defendant’s exhibits 1, 3, 4, 5 fihid. 

24 Transcript of proceedings, July 8, 1947 
■ tiled. 

24 Certified Record of Official Reporter, Vol¬ 
ume 1, 2, 3, 4, pages 1-466 filed. 

26 Transcript of Proceedings dated 7/8/47 
filed. 

29 Designation of Record, filed. 

Aug 5 Stipulation and order directing that origi¬ 
nal exhibits be transmitted to the Court 
of Appeals filed (Curran, J.) (M 142) 

5 Designation of record filed. | 

6 Stipulation and Order correcting record 

filed (Curran, J) (M 142) 

(Cont’d on Supplemental Page #2) 

25 CRIMINAL DOCKET 

District Court of the United States 
for the District of Columbia 
United States vs. Eugene Dennis 
Cr. No. 441-47 
Supplemental Page No. 2 

Date Proceedings 

1947 Aug 13 Stipulation and Order extending time to 

September 16, 1947 in which to file rec¬ 
ord on appeal filed. (Curran, J.) (M 
142) 

Sep 16 Record on appeal delivered to Court of 
Appeals. Clerk’s fee $43.00 paid. 

1950 May 4 Appearance Joseph Forer, entered, filed. 

Defendant’s motion for new trial, filed. 
Appendix to motion for new trial summary 
of evidence which defendant will offer, 
filed. 

Defendant’s motion for deferment of com¬ 
mitment, filed. 
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5 Mandate from the Supreme Court of the 
United States affirming the judgment of 
the U. S. Court of Appeals and further 
ordering that this cause be remanded to 
the U. S. District Court for the District 
of Columbia, filed. 

10 Defendant's motion to argue own appeal in 
Court of Appeals for the Second Circuit 
on the Appeal from his conviction under 
Smith Act. Needs time which intervenes 
before the argument to prepare for the 
effective presentation of his case to the 
Court of Appeals, and if committed it 
will seriously hinder his preparation, 
filed. 

10 Government’s opposition to motion for new 
trial, filed. 

10 Motion of defendant for leave to be absent 
at time mandate is presented heard and 
denied. 

Attorney Joseph Forer present. PINE, 
J. Cert, filed. 

12 ^lotion for New Trial heard and denied. 

Motion for Deferment of Commitment 
heard and denied. Cert, filed. 

Commitment issued. Defendant commit¬ 
ted to District Jail. PINE, J. 

Mandate from the U. S. Supreme Court af¬ 
firming the judgment of the U. S. Court 
of Appeals and further ordering that 
this cause be remanded to the U. S. Dis¬ 
trict Court for the District of Columbia, 
presented. PINE, J. 

Attorney Joseph Forer present. 

Sentence of July 8, 1947 ordered into ef¬ 
fect. PINE,J 

15 Notice of Appeal, filed. 

Clerk’s Fee $5.00 paid. 

Designation of Record, filed. 
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Filed May 4 1950 Harry M. Hull, Clerk 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

United States v. Eugene Dennis 

Criminal No. 441-47 


Defendemics Motion for Deferment of Commitment 

The defendant, by his attorney, moves the Court to defer 
his commitment under the sentence herein, as set Ibrth in 
the following. 

Defendant is the General Secretary of the Communist 
Party of the United States. He has been a defendant not 
only in the above case, but also in the recent trial of the 
eleven Communist leaders in the Southern District Df New 
York. In that trial, defendant and ten other members of 
the National Committee of the Communist Party were 
convicted under the Smith Act on the charge th^t they 
conspired to organize as the Communist Party of the 
United States a society ‘‘dedicated to the Marxist-Leninist 
principles of the overthrow and destruction of the G overn- 
ment of the United States by force and violence.” De¬ 
fendant acted as counsel pro se during the entire jury 
trial. He was sentenced to imprisonment for five years 
and a fine of $10,000. Defendant is presently enlarged on 
bail pending appeal. 

That case is now on appeal to the Court of Appeals 
for the Second Circuit. ■ Defendants brief on appeal was 
filed in that court on May 1, 1950. Argument is scheduled 
to be held in June 1950 (the exact day not yet beijfig de¬ 
termined), on the last day on which the Court will sit to 
hear argument prior to its summer recess. Defenda|nt an¬ 
ticipates that he will seek leave of the Court of Aj)peals 
to file a reply brief either before or after the 
18 date of argument, depending upon when the gov 
emment^s brief is filed. 
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Defendant wishes and has planned to appear and argue 
his appeal as counsel pro se. As counsel pro se he has 
participated in the preparation of the brief for all the 
appellants, and he wishes to participate in the preparation 
of a reply brief. 

The appeal under the Smith Act concerns not only de¬ 
fendant’s liberty, but also the legality of his party and 
the right of the American people to advocate and hear the 
principles of Marxism-Leninism. The appeal involves fun¬ 
damental issues as to-the meaning and application of the 
First Amendment, as well as important questions touch¬ 
ing the administration of justice. 

The interests of defendant and of his party cannot be 
adequately defended in the appeal to the Second Circuit, 
if defendant is unable to continue his participation as 
counsel pro se. Substitute counsel would be faced with 
a record of approximately 15,000 pages, including nu¬ 
merous and voluminous exhibits. Furthermore, the ap¬ 
peal calls into question the meaning of Marxist-Leninist 
doctrine and literature and the advocacy of the Communist 
Party, and on these subjects no lawyer is as well-informed 
as defendant. 

Our system of criminal jurisprudence recognizes the 
right of every accused to a fair opportunity of defense 
and his right to representation by counsel of his choosing. 
These rights can be insured to defendant only if this 
Court postpones his commitment pending the disposition 
of his case in the Court of Appeals. Defendant so moves. 
In the alternative, he moves for the postponement of 
commitment until after the date of the argument in 
19 the Court of Appeals and the date, if later, for the 
filing of a reply brief therein. 

/s/ Joseph Forer 

Joseph Forer 

711 Fourteenth Street, N. W. 

Washington 5, D. C. 

Attorney for Defendant 



20 Filed May 10 1950 Harry M. Hull, Clerk 

U. S. DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

United States vs Eugene Dennis 

Defendant 

Criminal No. 441-47 

State of New York 
County of Ulster 
Town of Shawangunk ss: 

Eugene Dennis being first duly sworn, deposes and says; 

1. I am the Defendant in the above-entitled cause. 

2. I intend to argue my own appeal in the Cojart of 
Appeals for the Second Circuit on the appeal fro^ my 
conviction under the Smith Act, and I intend that no coun¬ 
sel will appear for me at the argument. 

3. I need the time which intervenes before the argu¬ 
ment to prepare for the etfective presentation of m^ case 
to the Court of Appeals, and if I am committed it will 
seriously hinder my preparation. 

/s/ Eugene Dennis 

Subscribed and Sworn to before me this 9th day of May, 
1950 


/s/ Clifford E. Caswell 

Notary Public 

• * * * 

21 Filed May 12 1950 Harry M. Hull, Clerk 

On this 12th day of May, 1950, came the attorney 
of the United States; the defendant in proper perso:i and 
by his attorney, Joseph Forer, Esquire; whereupon the 
defendant’s motion for deferment of commitment, after 
argument by counsel, is by the Court denied and tl|e de¬ 
fendant’s motion for a new trial, after argument by [coun¬ 
sel is bv the Court denied. 
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The defendant is committed to the District Jail. 

By direction of 

David A. Pine 
Presiding Judge 
Criminal Court # Six 
Harry M. Hull, Clerk 
By /s/ Ruth L. Harris 

Deputy Clerk 

• • • • 

22 Filed May 15 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Name and address of appellant Eugene Dennis, 35 
E. 12th Street, New York, N. Y. 

Name and address of appellant’s attorney Joseph 
Forer, 71114th Street N. W., Washington, D. C. 

Otfense Violation of 2 U. S. Code sec. 192. 

Concise statement of judgment or order, giving date, 
and any sentence. The appeal is from an order of May 
12, 1950, denying motion to postpone commitment of ap¬ 
pellant. 

Name of institution where now confined, if not on bail 
Federal House of Detention, West Street, New York, N. Y. 

I, the above-named appellant, hereby appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia Circuit from the above-stated judgment. 

Eugene Dennis 

Date May 15, 1950 Appellant 

hy /s/ Joseph Forer 
Attorney for Appellant. 

• • • • 

Washington, D. C., 

May 12, 1950 

The above entitled action came on for a hearing on a 
motion to postpone commitment, before the HONORABLE 
DAVID A. PINE, Judge, pursuant to due and timely 
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I 

notice to all interested parties, at ten o ^clock, a. m.J East¬ 
ern Daylight Savings Time. | 

Appearances: 

In behalf of the United States, 

Richard Roberts, Esq., 

Assistant District Attorney, 

In behalf of the Defendant, 

Joseph Forer, Esq., 

2 PROCEEDINGS. 

THE CLERK; The case of the United ifetates 
against Eugene Dennis. 

MR. ROBERTS: The Government is ready. 

MR. FORER: The defendant is ready. 

THE COURT: You may proceed, Mr. Roberts. 

MR. ROBERTS: May it please the Court, at this time 
I would like, with the permission of the Court, to file the 
mandate from the Supreme Court of the United States 
aflSrming the conviction of the defendant, Eugene Dennis. 
I would like to present it at this time and make a motion 
that the defendant be taken into custody and committed 
to serve his sentence on the hearing on the motions that 
are now pending. 

THE COURT: The mandate will be received, j Does 
counsel for the defense wish to make any statement with 
respect to the motion ? 

MR. FORER: Yes, your Honor. At this time I move 
for a postponement of the commitment of the defendant 
until Tuesday, June 27th, 1950. The reasons for this 
motion are as follows: 

Mr. Dennis was one of the defendants in a recent trial 
in the Southern District of New York, in which l.e, as 
General Secretary of the Communist Party of the United 
States, and ten other members of the National Committee 
of that party, were convicted under the Smitli Act 

3 for conspiring to advocate the overthrow of the 
Government by force and violence. Mr. Dennis was 
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sentenced by the trial court in the Southern District to 
imprisonment for five years and fined $5,000. He is now 
enlarged on bail from that conviction pending appeal. 
The case has been appealed to the Circuit Court of Ap¬ 
peals, now the Court of Appeals for the Second Circuit, 
and the situation there is as follows: 

The Court of Appeals met yesterday and this is the 
schedule that was set regarding that case—first of all I 
should say that the brief on behalf of the appellant has 
already been filed, filed by May 1st. The Court of Appeals 
set the following schedule: The Government’s brief is due 
June 7th, the appellant’s reply brief is due June 21st, 
argument will commence on Wednesday June 21st, and 
June 21st and 22nd have been set aside for hearing argu¬ 
ment on behalf of the appellants; June 23rd has been set 
aside for hearing argument by the Government, that is 
Wednesday, Thursday and Friday, and I believe that 
there is a possibility that it may go over to Monday of 
the following week for rebuttal argument. 

Mr. Dennis was counsel pro se throughout the trial in 
the District Court; he is counsel pro se on the appeal to 
the Court of Appeals for the Second Circuit; he has par¬ 
ticipated and liis name is on the brief which was filed on 
May 1st on behalf of the appellant. It is his intention and 
his desire to participate in the argument as counsel 
4 pro se, and not to be represented by other counsel. 

I may say at this time. Your Honor, that it is 
peculiarly fitting that Mr. Dennis argue the case in his 
own behalf. First of all, he was counsel pro se during the 
trial, which was a very long trial, throughout the jury 
trial, which was a very long trial, a record of approxi¬ 
mately 15,000 printed pages, and numerous and voluminous 
exhibits. I think it would be impossible to get competent 
counsel to represent Mr. Dennis and familiarize themselves 
with this record and be able adequately to represent Mr. 
Dennis at that appeal, but beyond that, and I think even 
more important, as I stated, the conviction was under the 


Smith Act for conspiring to advocate the forcible over¬ 
throw of the Government. The theory of the Government, 
as appears from the record, is that the doctrines of Marx¬ 
ism, which are advocated by the appellants in ths Court 
of Appeals for the Second Circuit, are to be interpreted 
as advocating the forcible overthrow of the Government, 
and the record is full of excerpts from Marxist literature, 
including the Marxist classics of Marx, Engels, Lenin, etc., 
and likewise including literature in great volume} issued 
by the Communist Party of the United States of America. 

Now one of the major issues before the Court of Ap¬ 
peals for the Second Circuit is going to be an analysis and 
interpretation of the meaning of the Marxist literature. 

Mr. Dennis, as one of the foremost exponimts of 
5 Marxism in this countrv, feels that there is no law- 
yer who is as capable as he, to expound ana inter¬ 
pret and analyze the meaning of the literature, so much of 
which is in the record which will be considered by the 
Court. 

The case is obviously of great public interest, The 
Court of Appeals has recognized the circumstancesl which 
I have earlier alluded to, that new counsel cannot p|)ssibly 
familiarize himself with the argument, and they ha'tT'e rec¬ 
ognized it in this way. As perhaps your Honor njiay be 
aware, trial counsel were convicted nf contempt o^ court 
in the Southern District and were sentenced to imi|)rison- 
ment under the order for contempt of court. The Court 
of Appeals for the Second Circuit has stayed the commit¬ 
ment under the order of contempt pending further order 
by the Second Circuit. The judges of the Court of Ap¬ 
peals for the Second Circuit have recognized the impor¬ 
tance of allowing trial counsel to participate in the argu¬ 
ment before them, and those counsel will participate in 
the argument before the Court of Appeals set for the 
dates I have already mentioned. 

THE COURT: If I followed your suggestion, the de¬ 
fendant could keep out of jail forever by the simple jexpe- 
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dient of committing another crime and representing him¬ 
self. 

MR. FORER: No, Your Honor, that is not the sugges¬ 
tion I make. 

THE COURT: Doesn’t that follow logically? 

6 MR. FORER: No, I don’t think it does, your 
Honor. This is a very specific situation, a very 

specific occasion. There are many cases in which, while 
a defendant has been in jail, he has gone from jail to an 
appellate court and argued his case. 

THE COURT: There is machinery provided by which 
he can be transported, if committed, to the Southern Dis¬ 
trict of New York to present his case on appeal. 

MR. FORER: Yes, I was coming to that point. The 
machinery which might be adequate ordinarily is not ade¬ 
quate in this case, and that is because this is not just a 
case of being present in the court room at the time of ar¬ 
gument. In order to be able to argue this appeal this case 
involves a terrific amount of preparation. 

THE COURT: Didn’t he have to consider the even¬ 
tualities of this case when he decided to represent him¬ 
self in the case in New York? 

MR. FORER: Your Honor, this case was on appeal. 
He felt that only by representing himself could he present 
the best possible defense for himself and his party, and 
tliat was an over riding consideration which he could not 
possibly bo criticized for. 

THE COT^RT: T did not say anything that savored of 
criticism. T said, shouldn’t he have considered the even¬ 
tualities of this case. 

7 MR. FORER: I can only say that first of all, 
he had .substantial reason to believe that there was 

a possibility of reversing this case. The United States 
Supreme Court did grant certiorari; that the United States 
Supreme Coart did have very much of a split decision; 
it apparently affirmed regardless that there was an over 
riding consideration, an overwhelming public importance 
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of the case in New York, important first of all to the 
public, as well as to him personally and the party tc which 
he has dedicated himself, but most of all, I believe, are 
to defend himself, his party and the right of the American 
people to hear the advocacy of Marxist doctrine. I t hink 
it is perfectly plain that the possibilities of this case were 
over riding. 

Now, I want to comment, your Honor—I must say to 
your Honor that as I say, the Court of Appeals lor the 
Second Circuit, who had this situation before it, has 
acted, and I want to say this, your Honor, I t hink “hat to 
balance the interests involved—the defendant hai been 
sentenced, his conviction has been afl&rmed, he is gcfing to 
serve his sentence, no injury will be suffered if he starts 
serving his sentence today, tomorrow or a few week^ later. 

Now in contrast is the injury which will be suffered if 
he does not have the time to prepare for an effective argu¬ 
ment in this case. It would be impossible for him to pre¬ 
pare for effective argument while he was comioitted. 
8 He has to read this huge record, which is the record 
on appeal, in which there are eleven appellants rep¬ 
resented by other counsel; there has to be consultation be¬ 
tween the various counsel as to the submission of the argu¬ 
ment, as to what parts of the argument they are able and 
will take up, and so on. Obviously the Court of Appeals 
in New York would be taken aback if there was duplica¬ 
tion in the argument, despite the fact that counsel repre¬ 
sents different appellants. On the balance of interest no 
injury will be suffered if commitment here is deferred for 
a few weeks, and this Court will defend the point recog¬ 
nized by the Sixth Amendment to our Constitution that 
every individual shall have the full and free right to defend 
himself in the courts of this land when charged with 
crime. 

MR. ROBERTS: May it please your Honor, the Gov¬ 
ernment's position in this case is a rather odd position 
right now, due to the fact that the Government—while the 
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two cases are separate, the Government is a party to 
both cases. In view of the affidavit submitted by Mr. Den¬ 
nis to the effect that he is a defendant in the case of 
United States v. Eugene Dennis and intends to argue his 
own appeal in the Court of Appeals for the Second Circuit 
from the conviction under the Smith Act, and his conten¬ 
tion that he needs the time which will intervene before the 
argument to prepare for the effective presentation of his 
case to the Court of Appeals, the Government feels that 
it is peculiarly a question for this Court to de- 

9 termine without any recommendation one way or 
another by the Government, for this reason: The 

Government does not care to be placed in the position of 
having the defendant allege that the Government recom¬ 
mended commitment here by this Court in order to deprive 
him of a substantial right, namely the right to confer with 
other appellants in the case in the Second Circuit. I 
realize that the two cases are entirely separate, but the 
Government is involved in both cases, and it does not want 
to be put on record as urging his commitment here. 

THE COURT: That argument is something I cannot 
understand. 

MR. ROBERTS: Well, that is the position of the Gov¬ 
ernment. \\^ 

THE COURT: The Government does not deprive the 
defendant of his rights if I commit him and it should be 
error, I would be the one that would deprive him of his 
rights— 

MR. ROBERTS: What I am saying is if the Govern¬ 
ment takes the position of urging commitment, then this 
defendant can make the allegation in the Second Circuit 
that the Government urged commitment here only in order 
to deprive him of what he may consider to be a substan¬ 
tial right, not being free in order to prepare his appeal 
up there. On the record—I would like the record to be 
clear, their motion "was a motion to defer the issu- 

10 ance of the mandate of the Supreme Court. I think 
your Honor should have knowledge of the basis of 
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the motion and I have a copy of the petition here if your 
Honor cares to read it, in which the Supreme Court (denied 
the motion to defer the issuance of the mandate ii^ this 
case. 

MB. FORER: May I be heard further for a few min¬ 
utes, your Honor, as I understand the position of the Gov¬ 
ernment, the Government certainly does not object to the 
motion which I filed, is that correct? 

MR. ROBERTS: The Government has no objection to 
any action the Court may take. 

^[R. FORER; All right. Now I want to say this about 
the Supreme Court motion— 

THE COURT: That is a concession the Goverrment 
has made. 

MR. ROBERTS: Well, I don’t feel that it is a conces¬ 
sion. 

^IR. FORER: Your Honor, I w’ould like to sa\ 
about the motion in the Supremo Court which has 
been presented to you. When the Supreme Court de 
the petition for a rehearing on behalf of the appellant 
motion was filed asking that the issuance of the ma: 
of the court be deferred. The motion was denied b;t 
Justice. It was presented by the Clerk to Mr. Jii 
Minton, who is the author of the opinion of the Court in 
the case, and he denied the motion. Now as I interpret 
that, that was certainly without prejudice tc any 
11 action by this court, and we so requested th<|i Su¬ 
preme Court to hold up its mandate. Now there 
was no particular reason for it to hold up its majidate 
which is merelv notice to this court of the status of things, 
and obviously the United States Supreme Court is r ot in 
a position to investigate and determine matters of this 
kind. As a matter of fact, this w’as an ex parte motion, 
the Government was not heard from. I wish again to 
urge upon your Honor consideration, in which there are 
great considerations personally to Mr. Dennis, great con¬ 
siderations to the public and great considerations to the 
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party, and the Government does not oppose it. I feel 
under those circumstances, since there is no opposition, 
and in view of the equities, that your Honor should grant 
the motion. 

THE COURT: I do not understand that the Govern¬ 
ment does not oppose it. 

MR. FORER: Well, I am certain, may I ask the Gov¬ 
ernment a question, your Honor? 

THE COURT: The Government takes a very unusual 
position, almost an equivocal position, as I view it. 

MR. FORER: May I add this, your Honor, that I con¬ 
sulted with the head of the Department of Justice just 
prior to this hearing, and they told me—in fact, they 
gave it to me in writing, that their position would be that 
they would not oppose the motion. That is my un- 
12 derstanding of what he is saying, that is, that they 
do not oppose the Court granting this motion. Is 
that correct? 

MR. ROBERTS: We oppose no action that the Court 
may take, one way or the other. 

MR. FORER: I think he certainly does not argue 
against the motion, your Honor, and I must say I still 
feel that although they would not quarrel if your Honor 
denied the motion, they certainly are not opposing the 
granting of the motion. 

THE COURT: Well, gentlemen, this defendant was 
tried and convicted and sentenced in June and July of 
1947 respectively. He has been enlarged on bail from 
that time to this pending consideration by the Court of 
Appeals of this jurisdiction and the Supreme Court of the 
United States. All of the safeguards provided for persons 
charged with crime have been provided for this defendant. 
He has had consideration by the trial court and two ap¬ 
pellate courts. The mandate has been presented and the 
usual procedure after the presentation of the mandate is 
to order the commitment of the defendant. In this case 
the defendant asks for special consideration, unusual con- 
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sideration. He asks that there be a departure froiQ the 
usual practice because he has decided to represent himself 
in the Court of Appeals for the Second Circuit in th€ case 
tried in New York City. Now then, in this very case of 
Dennis v. The United States, the Supreme Court held as 
follows: 

13 ‘‘One of an unpopular minority group must be 
accorded that solicitude which properly accompanies 

an accused person; but he is not entitled to unusual pro¬ 
tection or exception. 

And that is exactly what the defendant is asking with 
respect to which the Government takes no position. 

(Mr. Forer rises) 

THE COURT: You have had your opportunity, Mr. 
Forer. Mr. Forer, you have stated that no injury will 
ensue by granting your motion. I disagree with you. I 
think litigation at some time must come to an end, and I 
think the majesty of the law would be injured if I made 
a departure and granted your motion. That is the ir jury 
that I see would follow. I think this defendant shou'd be 
treated like every other defendant and at this time that 
he should be committed like every other defendant. He 
will be committed. 

The Marshal will take the appropriate steps. 

MR. FORER: May I be heard further for just one 
moment? | 

THE COURT: Yes. 

MR. FORER: Perhaps because I did not make myself 
clear. Your Honor, I am not asking for special treatment 
for Mr. Dennis. I do not think, if the motion is granted, 
that he will be given special treatment. We say any in¬ 
dividual in similar circumstances should be given 

14 the same treatment. Any individual should b(j al¬ 
lowed to argue his own conviction in the Urited 

States Court of Appeals, any individual should be allc wed 
adequate opportunity to prepare for that argument, wljeth- 
er it be Eugene Dennis or anyone else, whether it b«^ the 
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General Secretary of the Communist Party, member of the 
Republican Party or the Democratic Party, or any other 
party, if he were faced with a situation in which within 
a few weeks his appeal would be heard on argument, in 
which it was obviously impossible for him to make an 
effective presentation if he were committed, in which it is 
obviously impossible for him to have outside counsel. I 
say he should be given the same treatment. It is not a 
case where there is a departure from the norm because 
of this defendant. It is a departure from the norm be¬ 
cause the circumstances are not normal, not because the 
defendant is Eugene Dennis. 

I should like to argue one further thing, your Honor. 
I agree that the majesty of the law requires that litigation 
not be prolonged, but the majesty of the law, and our own 
Constitution and our Bill of Rights, also require that a 
man be given full and free opportunity to defend himself, 
which is just not possible if Mr. Dennis is now- committed. 
I implore your Honor to reconsider the ruling you have 
just made. 

THE COURT: Motion to reconsider is denied. 

MR. FORER: Now, your Honor, I donT want to tres¬ 
pass further on your patience, but this much I 
15 would like to ask, can we have the commitment de¬ 
layed until Monday or Tuesday of next week in 
order that at least before going to jail, Mr. Dennis may 
be able to consult with the attorneys for the other appel¬ 
lants, so that they can at least divide the argument and 
come to some understanding of the subject. Now the 
Court of Appeals just acted yesterday and informed the 
parties how much time they would have, and it was im¬ 
possible before now to make any arrangements on that 
subject, and in that respect, your Honor, that consultation 
is necessary in order to develop protection for Mr. Den¬ 
nis; it is also necessary for the protection of ten other 
people w^ho are involved in that appeal, and that much, I 
think, should be granted. 
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THE COURT; That should have been thought of be¬ 
fore hand, that it would have an effect on the parties. 
That motion is denied. Now you have a motion for a new 
trial? 

MR. FORER; May the defendant be here while the 
motion is argued? 

THE COURT: Why certainly, he must be here. 


